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. QUESTI ONS PRESENTED

| . Whether the petitioner, who was the target of over twenty-
six mont hs of Government mailings encouraging himto order
sexual ly explicit depictions of children through the mails,
was entrapped, as a matter of law, into ordering such
materi al s.

1. Whether the Governnent, by |aunching an investigation of
the petitioner despite having no reasonable grounds to believe
he had engaged or was intending to engage in crimnal conduct,
violated the petitioner's Fourth Amendnent rights agai nst

unr easonabl e searches.

[1. CONSTI TUTI ONAL PROVI SI ONS AND STATUTES | NVOLVED

The texts of the follow ng constitutional provisions and
statutes, relevant to the determ nation of the present case,
are set forth in an appendix: Child Protection Act of 1984 18
U.S.C. 2252(a) (2) (A); The Fourth Amendment to the
Constitution of the United States.



I11. STATEMENT OF THE CASE

Petitioner Keith M Jacobson, a fifty-seven year old Nebraska
farnmer, becanme the target of a two-and-a-half year Governnent
"sting" operation on May 11, 1984, when agents of the
Governnment found Jacobson's nane on the mailing list of a
California adult bookstore. Jacobson had, in February of 1984,
ordered fromthe bookstore two magazi nes entitled Bare Boys |
and Bare Boys Il. The magazi nes contai ned phot ographs of nude,
young boys, although the magazine did not portray the boys
engaged in any sexual activity. Evidence brought forth at

trial indicated that Jacobson was startled at the contents of
t he magazi ne, having expected it to contain photographs of
young nmen ei ghteen years or older. At the tinme Jacobson placed
his order, receipt of such magazi nes was | awful under the | aws
of the United States and the | aws of Nebraska.

Nevert hel ess, Jacobson becane the focus of an extended
crimnal investigation, involving two Governnment agencies,
five Governnment-created "cover organizations,” and even a
bogus, Governnent-supplied "pen pal." Ail of this attention
was ai med at convi nci ng Jacobson to receive child pornography
t hrough the mails, such receipt having beconme unl awful under
the Child Protection Act of 1984.

Jacobson was contacted first by "The Anmerican Hedoni st
Society," a bogus organization established by the U S. Postal
Service. Jacobson filled out and returned a questionnaire
mai |l ed by the "Society.” The Governnent then enroll ed Jacobson
in the "Society" and began to send him newsletters fromthe
"Society." The newsletters offered sexually explicit materi al
for sale. Jacobson never placed any orders.

Then a second "cover" organi zation, "M dl ands Data
Research," contacted Jacobson. "MDR" indicated that it was
seeking information from people who "believe in the joys of
sex and the conpl ete awareness of those lusty and yout hful
| ads and | asses of the neophite [sic] age.” It is not clear to
what age group "neophite" was supposed to refer. Although he
sent a letter requesting nore information, Jacobson never
returned the questionnaire.

Then the Governnent created yet another fictitious
organi zation, the "Heartland Institute for a New Tonorrow'
(HINT), and continued its solicitation of Jacobson. HINT, in a
| etter to Jacobson, clainmed to be "founded to protect and
pronmote sexual freedom and freedom of choice"” and nai ntai ned
that "arbitrarily inposed |egislative sanctions restricting
your sexual freedom should be rescinded through the
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| egi sl ative process."” Jacobson responded to the encl osed
guestionnaire, and wote that "Dot only sexual expression but
freedom of the press is under attack. We nust be ever vigilant
to counter attack right-wi ng fundanmentalists who are

determ ned to curtail our freedons."”

Havi ng struck a responsive chord with Jacobson, "HI NT"
continued to wite to him indicating itself to be a | obbying
organi zation working to repeal "all statutes which regul ate
sexual activities[.]" "H NT" al so provided Jacobson with a
list of adults (actually products of the Governnment's
i magi nation) who shared his sexual interests and would engage
in correspondence with him Jacobson never contacted any of
the names on the |ist.

The Governnment, however, was not convinced of Jacobson's
| ack of interest in a sexually sinpatico "pen pal." A
“prohibited mail specialist” in the Postal Service, using the
name "Carl Long," began to wite to Jacobson. The "prohibited
mai | specialist" engaged Jacobson in an epistolary discussion
of erotica. In one letter, Jacobson indicated that his min
interest was in "good | ooking young guys (in their |ate teens
and early 20's) doing their thing together." Jacobson made no
mention of child pornography, and ended the exchange after two
letters.

After the end of Jacobson's correspondence with "Car
Long," a bogus Canadi an conpany called "Produit Outaouais"
contacted Jacobson. "Produit Cutaouais" was a creation of the
U. S. Custons Service, which had obtained Jacobson's name from
the Postal Service. By this tinme, Jacobson had received
significant anounts of material fromthe Governnent, all of it
desi gned to encourage himto order child pornography through
the mails. Jacobson placed an order fromthe brochure of
"Produit CQutaouais,"” but the order was never filled.

The Postal Service continued its solicitation of
Jacobson, this tinme posing as the "Far Eastern Tradi ng Conpany
Ltd." Like the "H NT" and "Produit Qutaouais" milings, the
letter from"Far Eastern” raised the issues of governnent
censorship and restriction of sexual freedom Jacobson sent
for nore information after signing an affirmation that he was
"not a | aw enforcenent officer or agent of the U S. Governnent
acting in an undercover capacity for the purpose of entrapping
Far Eastern Tradi ng Conpany, its agents or custoners."” A
brochure was sent to Jacobson, who placed an order for Boys
Who Love Boys, a mmagazi ne containing sexually explicit
pi ctures of young boys. The Governnent arrested Jacobson after
a controlled delivery of the nagazine. A search of his hone
reveal ed only the two Bare Boys magazi nes Jacobson had

3



recei ved when such recei pt was |lawful and the various mailings
fromthe Governnment. There were no other indications that
Jacobson had ever received or possessed any other child

por nography or any other materials relating to child

por nogr aphy.

Jacobson was convicted of receiving child pornography
through the mails. The United States Court of Appeals for the
Eighth Circuit reversed his conviction. The case was reheard
en banc and, over the dissents of Lay, Chief Judge, and
Heaney, Senior Circuit Judge, Jacobson's conviction was
af firmed.

V. ARGUMENT

l.
AS A MATTER OF LAW THE GOVERNMENT' S PERSI STENT SOLI CI TATI ON
OF JACOBSON CONSTI TUTED ENTRAPMENT

This Court and |lower U.S. courts have had frequent opportunity
to rule on cases involving allegations of government
entrapnment. A two-prong test to determ ne whether the
Governnment is guilty of entrapnent has been set forth in those
cases. The facts of the present case clearly indicate that
both prongs of the test have been satisfied. Therefore, the
Governnment is guilty of entrapment in its conduct toward Keith
Jacobson.

A DECI SI ONS OF THI' S COURT HAVE HELD ENTRAPMENT TO REQUI RE
TWO DI STI NCT FACTORS: (1) GOVERNMENT | NDUCEMENT TO A
CRIME AND (2) LACK OF A PRI OR DI SPOSI TI ON ON THE
CITIZEN S PART TO COM T THE | NDUCED CRI ME.

This court first ruled on the issue of entrapnment in Sorrells
v. United States, 287 U S. 435 (1932). Witing for the Court,
Chi ef Justice Hughes held that entrapment occurs when "the
crimnal design originates with the officials of the
Governnment, and they inplant in the m nd of an innocent person
the disposition to conmt the alleged offense and induce its
conm ssion in order that they nmay prosecute.” Sorrells, supra,
at 442. This Court reaffirmed the holding of Sorrells in
Sherman v. United States, 356 U. S. 369 (1958), and nore
recently in Mathews v. United States, 485 U S. 58 (1988).
Witing for the Court in Mathews, Chief Justice Rehnqui st
recogni zed "that a valid entrapnment defense has two rel ated
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el ements: government inducement of the crime, and a | ack of
predi sposition on the part of the defendant to engage in the
crimnal conduct.” Id., at 63. The two-part test for
entrapnment is a fixed star in the expanse of the crimnal |aw.
See United States v. Thomm, 726 F.2d 1191(1984) (Il ack of

predi sposition necessary for entrapnent); Hanpton v. United
States, 425 U. S. 484 (1975) (entrapnent involves

predi sposition of defendant); United States v. lLuttrell, 889
F.2d 806 (1989) (entrapnent involves governnent nmanufacture of
crinme).

1. GOVERNMENT | NDUCEMENT TO CRI ME | S APPARENT | N
THI S CASE.

The evidence before this Court is overwhelm ng on this point.
The Governnment created five bogus organi zations ("The Anmerican
Hedoni st Society,” "M dl ands Data Research," "Heartl and
Institute for a New Tonorrow," "Produit CQutaouais," and the
"Far Eastern Tradi ng Conpany Ltd.) and even assigned Jacobson
his own Governnent "pen pal,"” all to encourage Jacobson to
order child pornography. The nmailings fromthe Governnent
proceeded in a logical order. First, Jacobson's interest in
child pornography was piqued ("the joys of sex ... and the
conpl ete awareness of those lusty and youthful |ads and | asses
of the neophite [sic]

age"), and then the Governnent encouraged di srespect for the

| aws preventing such "conpl ete awareness” of "youthful |ads
and | asses” ("HI NT" was "founded to protect sexual freedont
from"arbitrarily inposed | egislative sanctions"), and then

t he Governnent provi ded Jacobson with an opportunity to act on
hi s Governnment -sponsored interest in child pornography. This
is not a case in which the Governnent nerely provided Jacobson
with an opportunity to commit a crinme. |Instead, the Governnent
notivated Jacobson to conmt the crime. It is when the
Governnment crosses this line -- when it provides not only the
opportunity but also the notivation to conmt a crine -- that
t he Governnent has abandoned its true purpose of preventing
crime and has instead begun creating crine. Sorrells, supra,

at 442; Sherman, supra, at 376. In the words of M. Chief
Justice Warren, writing for this Court in Sherman, "Law

enf orcenent does not require nethods such as this." Id., at
376. The first necessary elenment of entrapnment, Governnment

i nducenent to crimnal activity, is apparent in this case.



2. THE RECORD SHOWS NO EVI DENCE, ABSENT GOVERNMENT
| NDUCEMENT, OF A PREDI SPCSI TI ON ON JACOBSON' S
PART TO COWM T THI S CRI ME.

The relevant inquiry for the case at hand is whet her
reasonabl e doubt exists in regard to the question of whether
Jacobson was predi sposed, independent of the efforts of the
Governnment, to commt this crine.

a. The Government nust prove that
Jacobson was predi sposed to commt the
crime of receiving child pornography
t hrough the mails before the
Gover nnment contacted him

It is the burden of the Governnment to prove that an entrapped
citizen had a disposition to commt the crime prior to being

i nduced by agents of the Governnment. United States v. Whoie,
925 F.2d 1481 (1991). As Justice (then Judge) Thomas expl ai ned
in Woie, "[if the] government persuaded him [defendant] to
commt a crinme, the governnent must prove beyond a reasonabl e
doubt that the defendant was ready and willing to do so." Id.,
at 1485.

b. There is no evidence that Jacobson was
di sposed to conmt this crime prior to
the Governnent's "sting" operation.

The Government hinges its assertion of predisposition on two
facts, neither of which I end substantial support to the
Governnment's contention. First is the fact that Jacobson once
ordered two Bare Boys mmgazi nes through the mails. But at the
time Jacobson ordered those nagazi nes, such conduct was
lawful. It is a fallacy to suppose that a citizen who engaged
i n conduct when that conduct was | awful would be disposed to
break the law in order to continue engaging in that conduct.
Such a fallacy ignores the fact that nost people obey the | aw,
even if that law infringes on their prior conduct. The exanple
of Prohibition is brought to the Court's attention for
consi deration of this point.

Mor eover, the unchal |l enged evidence at trial shows that
Jacobson was startled by the contents of the Bare Boys
magazi nes, and had not intended to receive child pornography
through the mails. In light of these considerations, the



evi dence that the Governnent clainms "proves" a predisposition
vani shes away i nto nothingness.

The second fact that the Governnent clains "proves" a
predi sposition is |ikew se unpersuasive. The Governnent would
claimthat Jacobson's answers to its questionnaires, in which
Jacobson indicated sonmething of an interest in "neophite"

[sic] sex, lend credence to the thesis that Jacobson was

predi sposed to conmt the crinme of receiving child pornography
through the mails. In truth, however, the nost that the
Governnment could be said to have discovered by its intensive
guestioni ng of Jacobson was a certain general sexual
inclination. None of the questionnaires or letters which
passed between Jacobson and the Governnent indicated that
Jacobson was predisposed to, or even very interested in,

recei ving sexually explicit depictions of children through the
mails. Indeed, in his letters to "Carl Long," in which
Jacobson woul d be nost free to hold forth on his sexua

tastes, Jacobson identified his main interests to be other
than child pornography, and in fact never nentioned child

por nography at all. When the Governnent searched Jacobson's
home after his arrest, it found no evidence that Jacobson had
requested or received any child pornography from anyone ot her
than the Governnent. The Governnent can offer vague inferences
from Jacobson's sexual preferences. The Governnment cannot

of fer any proof of predisposition.

B. THE RECORD | NDI CATES THAT JACOBSON' S DI SPOSI TI ON TO
COWMT TH S CRI ME WAS CREATED BY THE GOVERNMENT.

I n February of 1984, Jacobson was startled by the contents of
t he Bare Boys nmgazi nes he had ordered fromthe Electric Moon
Bookstore in California. Those magazi nes contai ned nude
phot ographs of boys who were not engaged in sexual conduct.
How di d Jacobson, who indicated, in various Governnment
guestionnaires, an opposition to pedophilia, only a noderate
interest in pre-teen sex, and who wote to "Carl Long" that
his main interest was not in young boys, conme to order Boys
VWho Love Boys, which contained photos of "11 year old and 14
year old boys get[ting] it on in every way possible[.]"?
Posi ng as "The Anerican Hedoni st Society" and "M dl ands
Dat a Research,"” the Governnent sent |letters and questionnaires
to Jacobson in order to stir his interest in sexually explicit
depictions of children. The Governnent created a "pen pal,"”
the fictitious "Carl Long," whose purpose it was to engage
Jacobson in a correspondence about child-centered erotica.
Then the Governnent, under the guise of the "Heartl and
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Institute for a New Tonorrow," began to persuade Jacobson t hat
the laws concerning such sexually explicit materials were a
violation of his freedom "HINT" clainmed to be protecting and
pronoting "sexual freedom and freedom of choice."
Significantly, the |last two bogus organizations set up to
ensnare Jacobson al so stressed the supposed restriction on
Jacobson's freedom that the pornography | aws caused. "Produit
Qutaouais,” in its letter to Jacobson, criticized the
Governnment censorship that had transformed the perusal of
chil d pornography into "an underground and secretive"
undertaking. The mailing fromthe "Far Eastern Trading
Conpany" derided | aws concerning child pornography as
"hysterical nonsense" and an exanple of "international
censorship." The "Far Eastern Tradi ng Conpany" al so questioned
the wi sdom of the child pornography laws: "[Why is your
governnment spending mllions of dollars to exercise

i nternational censorship while tons of drugs, which make yours
the world's nost crinme ridden country are passed through
easily." Jacobson ordered the nmagazi ne after receiving that
letter.

The record shows that the Governnent first engaged
Jacobson in a discussion calculated to intensify Jacobson's
interest in sexually explicit depictions of children. The
Governnment then criticized the laws restricting the free
nmovement of such nmaterials as being both nonsensical and an
affront to personal freedom At this point, when the
Governnment had created both a disposition to conmt a crimnna
act and a disdain for the |laws forbidding such conduct, the
Governnment provided Jacobson with a series of opportunities to
buy Governnment -supplied child pornography. The Governnment
spent two-and-a-half years notivating Jacobson to conmt this
crime just so the Governnent could arrest himfor it. The
Governnment's contention, that its persistent solicitation of
Jacobson had no effect on Jacobson's disposition to commt
this crime -- that Jacobson was as disposed in 1984 as he was
in 1987 -- is fatally lacking in plausibility.

C. THE RECORD THEREFORE SHOWS THAT JACOBSON WAS ENTRAPPED AS
A MATTER OF LAW

Since the record shows both that the Government induced
Jacobson to the comm ssion of this crinme and that the
Governnment created within Jacobson the disposition to conm t
this crime, the Governnent's actions constitute entrapnent as
defined in Sorrells v. United States, 287 U S. 435 (1932).




D. JACOBSON' S CONVI CTI ON, AS THE RESULT OF GOVERNMENT
ENTRAPMENT, CANNOT BE UPHELD

This Court has long held that crimnal convictions obtained as
the result of entrapnment will not be affirmed. Principles of
statutory construction and interests of public policy contro
this Court's judgnent on entrapnent cases.

1. CONVI CTI ON CANNOT BE UPHELD AS A STATUTORY
PRI NCI PLE

In Sorrells, this Court held that Congressional statutes do
not apply to those who are entrapped into violating those

st at ut es.

287 U.S. 435, at 448. Witing for the Court, M. Chief Justice
Hughes affirnmed that

We are unable to conclude that it was the intention
of Congress in enacting this statute that its
processes of detection and enforcenent should be
abused by the instigation by governnent officials of
an act on the part of persons otherw se innocent in
order to lure themto its comm ssion and to punish
t hem

* % %
[ Congressi onal statutes] should not be construed to
demand a proceeding at once inconsistent with that
policy and abhorrent to the sense of justice. Id.,
at 448-449.

The Court's decision in Sorrells has been exam ned and
reaffirmed in subsequent cases. See Sherman v. United States,
356 U.S. 369 (1958); United States v. Russell, 411 U. S. 423
(1973); Mathews v. United States, 485 U. S. 58 (1988). As M.
Justice Rehnqui st observed in Russell, the force of the
Court's reasoning in Sorrells was that "Congress coul d not
have i ntended crinmi nal punishnent for a defendant who has
commtted all the elenments of a proscribed offense, but was
i nduced to commt them by the Governnment." 411 U. S. 423, at
435. In the present case, Jacobson was entrapped into
violating the statute in question. Therefore, Jacobson's
conduct does not fall within the purview of the statute and
hi s conviction cannot be uphel d.

2. CONVI CTI ON SHOULD NOT BE UPHELD AS A MATTER OF
PUBLI C PCLI CY.



The decisions of this Court and of |ower courts in entrapnent
cases all stand for the sanme principle: that the business of
the Governnment is to prevent crime, not to create crine which
it then punishes. As District Judge Hutcheson expressed it in
United States v. Echols, 253 F. 862 (1918):

The zeal to detect crinme ought not to be so vigorous
as to induce officers to originate and procure the
conm ssion of the very offenses which they are
enjoined to prevent. [Such acts] may, and likely
will, subject to persecution and conviction weak and
spi nel ess persons who find it hard to resist
tenptation; and the governnent. . . nmy beconme the
means to the ruin of its citizens, instead of their
saf eguard and protection. Id., at 863.

That the Governnent ought not to create crinme is a first
principle of justice. To uphold Jacobson's conviction in this
case woul d be to approve of a gross m suse of governnent al
power .

.
JACOBSON' S CONVI CTI ON SHOULD BE REVERSED BECAUSE THE
GOVERNMENT DI D NOT HAVE A REASONABLE SUSPI Cl ON THAT JACOBSON
HAD ENGAGED OR PLANNED TO ENGAGE IN CRI' M NAL ACTI VITY BEFORE
| T BEGAN I TS | NVESTI GATI ON OF JACOBSON AND THEREBY VI OLATED
H' S FOURTH AMENDMENT RI GHTS.

This Court had held previously that the Government nust neet
sone standard of suspicion before it is allowed to interfere
with the life of a citizen. See Terry v. Chio, 392 U S. 1
(1968); Sibron v. New York, 392 U S. 40 (1968).

A REASONABLE SUSPI CI ON SHOULD BE REQUI RED BEFORE THE
GOVERNMENT BEGI NS A " STI NG' OPERATI ON AGAI NST A CI Tl ZEN

Court protections against unwarranted intrusion by the
Governnment into the lives of citizens have been established to
guard agai nst very mnor disruptions of a citizen's life.
Simlar protections should cone into play against Governnent

i nvestigations that have the potential to cause nuch greater

di sruptions of a citizen's life.
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1. Even m nor disruptions by the Government of a
citizen's daily affairs nust neet a standard of
suspi ci on.

The great principle supporting the Bill of Rights is that a
citizen has a presunptive right to be free from unwarranted
Governnment interference in the affairs of human life. As M.
Justice Brandies wote, in his nowvindicated dissent in
Onstead v. United States, "[The makers of our Constitution]
conferred, as against the governnment, the right to be |et

al one -- the nost conmprehensive of rights and the right nost
valued by civilized men." 277 U.S. 438 (1928). This "nost
conprehensive of rights" has been recognized by the Court in a
nunmber of deci sions condemi ng unwarrant ed Gover nnment
interference with the lives of citizens. See Brown v. Texas,
443 U. S. 47 (1979) (police acted without articul able
suspicion); Mapp v. Ohio, 367 U S. 643 (1961); Berger v. New
York, 388 U.S. 41 (1967) (probable cause needed for wre-
tapping). The force behind all of these decisions is the
conviction that the Governnment nust have some good reason
before it disrupts the daily life of a citizen.

2. A Governnment "sting" operation is at |east as
di sruptive as other forns of Governnent actions
t hat must neet reasonabl e suspicion
requi renents.

If a "Terry" stop, which lasts only a few nonents, is a

di sruption of constitutional proportions in the daily life of
a citizen, then surely a Governnment investigation has the
potential to be even nore of a disruption. Keith Jacobson's
case ably illustrates the |level of disruptive effect a
Governnment investigation can have. Jacobson's nail box becane
t he avenue by which the Governnent injected thoughts of child
por nography into his daily life, by which the Governnment
caused himto spend part of his day responding to
guestionnaires and | etters about his sexual interests, by

whi ch the Governnent created a crimnal intent in Keith
Jacobson, a man who had never given any indication of an
intent to break the law. If the creation of a crimnal intent
is not an exanple of the Government's disruption of a
citizen's life, then it is difficult to inmagi ne what could
qualify as a disruption.

3. Therefore, the Governnment should be required to
have a reasonabl e suspicion of crimnal conduct
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before it begins a "sting" operation against a
citizen.

Agents of the Governnment who intend to begin an extensive
sting operation against a citizen should be held to at | east
t he sane standard as the police officer on the street -- a
requi renment demandi ng a reasonabl e suspicion before an agent
of the Government interferes with the life of a citizen. The
Court has never ruled directly on this point, and | ower courts
are divided on the question. The Court should avail itself of
this opportunity to rule in the interests of reason and
justice, and should require reasonabl e grounds for suspicion
bef ore the Governnent begins a "sting" operation against a
citizen.

B. THE GOVERNMENT, THROUGH | TS | NVESTI GATI ON, DI SRUPTED
JACOBSON' S LI FE W THOUT HAVI NG REASONABLE GROUNDS TO DO
SO,

There is no evidence in the record that indicates that the
Governnment coul d have reasonabl e grounds to believe Jacobson
had engaged or planned to engage in a crimnal act. The
Governnment's search of the Electric Moon Bookstore yielded a
recei pt for Jacobson's purchase of the Bare Boys nmmgazi nes and
a miling list with Jacobson's name on it. Jacobson's purchase
of the magazi nes was | egal under both federal and Nebraska
| aw. No evidence was found that Jacobson had ever had any
ot her involvenent with materials of this type. Jacobson's
| awful recei pt of the nmagazi nes could not indicate either that
he had engaged in a crimnal act or that he was intending to
engage in a crimnal act.

The Postal Service intended its "sting" operations to be
directed only agai nst individuals whose nanmes appeared on at
| east two lists seized from organizations involved with child
pornography. United States v. Jacobson, 916 F.2d 467 (1990)-
Jacobson's nanme was found on only one such list. Therefore,
Jacobson, even by Governnent standards, could not be cl assed
anong those individuals that the Governnent believed itself to
have reasonabl e grounds for investigating:

C. THE GOVERNMENT' S UNWARRANTED | NVESTI GATI ON OF JACOBSON
VI OLATED HI S FOURTH AMENDMENT RI GHT TO BE FREE OF
UNREASONABLE SEARCHES.

The Fourth Amendment protects nore than just physical things
from unreasonabl e Governnent inspection, and the Governnment's
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i nspection of Jacobson's nmental and psychol ogi cal self
viol ated the Fourth Anmendnent.

1. The Fourth Amendnment protects all aspects of the
‘person' from unreasonabl e search.

The Fourth Amendment guarantees the security, not only of the
physi cal person, but also of the nmental and spiritual aspects
of the person. The Amendnent holds in part that the "right of
the people to be secure in their persons ... against
unreasonabl e searches ... shall not be violated[.]" As M.
Justice Brandeis recognized in Onstead v. United States, the
Amendnent's prohi bition reaches beyond the nere physical being
of a person and includes as well a citizen's nental,
psychol ogi cal, and spiritual being:

The makers of our Constitution undertook to secure
conditions favorable to the pursuit of happiness.
They recogni zed the significance of man's spiritual
nature, of his feelings and intellect.
* % %
They sought to protect Americans in their beliefs,
their thoughts, their enotions and their sensations.
* % %
[ E] very unjustifiable intrusion by government upon
the privacy of the individual, whatever the neans
enpl oyed, nust be deened a violation of the Fourth
Amendment. 1d., at 478-79.

It would be absurd to i magi ne that the Fourth Amendnent
requires the Governnment to stay away froma citizen's body
while allow ng the Government to roamat will through a
citizen's innernost thoughts and | eani ngs, searching for
weaknesses it can turn into crimes. Such a reading of the
Fourth Amendment would ignore the recognition by this Court of
the inviolability of the person. In Union Pacific Railway Co.
v. Botsford, 141 U. S. 250 (1891), M. Justice Gray wote that
"No right is held nore sacred, or is nore carefully guarded,
by the comon |aw, than the right of every individual to the
possessi on and control of his own person, free from al
restraint or interference of others, unless by clear and
unquesti oned authority of law. "

2. The Governnment's unreasonabl e search of
Jacobson's inner thoughts and inclinations
vi ol ated his Fourth Amendnent rights.
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I n Jacobson's case, the Governnment executed, without
reasonabl e grounds for doing so, an unreasonabl e search of
Jacobson's person. The letters and questionnaires, sent for

t he purpose of probing Jacobson's inner thoughts and

t endenci es, constituted a Governnent intrusion into Jacobson's
ment al and psychol ogical self -- an intrusion every bit as
condemed by the Fourth Amendnent as the Governnent's
unwarranted entry into a citizen's honme or office.

D. THE REMEDY FOR FOURTH AMENDMENT VI OLATI ONS, WHI CH MUST BE
APPLI ED IN THI S CASE, MANDATES THE REVERSAL OF JACOBSON S
CONVI CTI ON.

Apart from certain exceptions not applicable in this case,
evi dence discovered as a result of a Fourth Amendnent
violation is not admssible in a US. court. Weks v. United
States, 232 U.S. 383 (1914); Mapp v. OChio, 367 U S. 643
(1961). All of the evidence against Jacobson in this case
exi sts as the result of an unconstitutional search of
Jacobson, and so nust be excluded fromthe consideration of
the Court. Even if, at sone point, the Governnment coul d be
said to have gathered its evidence in a constitutional manner,
that evidence only came to the Governnent's attention as the
result of the initial, unconstitutional search. Under the
"fruit of the poisonous tree" doctrine, such evidence nust

al so be excluded. Silverthorne Lunber Co. v. United States,
251 U.S. 385 (1920); Nardone v. United States, 308 U S. 338
(1939). Wthout the excluded evidence, the Government has no
evi dence in support of Jacobson's

conviction to show to the Court. Jacobson's conviction nust
therefore be reversed.

V. CONCLUSI ON
For the reasons set forth above, Petitioner respectfully
requests that the judgnent of the United States Court of
Appeal s for the Eighth Circuit be reversed.
Respectfully subm tted,

(x) signature

Attorney for Petitioner

14



VI . APPENDI X

Child Protection Act of 1984, 18 U.S.C 2252:

(a) any person who . .
(2) knowi ngly receives, or distributes, any visual
depi ction that has been transported or shipped in
interstate or foreign comerce by any nmeans includi ng by
conputer or mailed or know ngly reproduces any vi sual
depiction for distribution in interstate or foreign
commerce or through the mails, if

(A) the producing of such visual depiction involves the

use of a mnor engaging in sexually explicit conduct

The Fourth Anmendnment:
The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable
searches and sei zures, shall not be violated, and no
Warrants shall issue, but upon probable cause, supported
by OCath or affirmation, and particularly describing the
pl ace to be searched, and the persons or things to be
sei zed.
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