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Unlike her sister states which drew up new constitutions when they separated from Great Britain during the
Revolutionary War, Rhode Island continued, with some small modifications, to rely upon its colonial charter of
1663 as its instrument of government.  This charter, which did not provide for amendment, left it up to the
legislature to define voting qualifications.  Dissatisfied for several years with the charter government, but
especially irked at the limitation of suffrage to only freeholders, many citizens, mostly poorer people, petitioned
the legislature for reform but these complaints were ignored.  Concluding that further efforts to persuade the
legislature to act would be futile, these citizens held mass meetings throughout the state and elected delegates to a
convention which they drafted a new constitution for the state.  This “constitution” was subsequently ratified by a
majority of voters.  To justify their actions, these citizens cited the popular sovereignty principle of the Declaration
of Independence giving them the right to abolish present political obligations when they became oppressive and
create government anew.  Upon notification that the “constitution” had been adopted, the charter legislature
reiterated its position that these acts were unauthorized and the proceedings were unlawful.  In May, 1842,
officers of the insurgent regime, chosen pursuant to the “constitution,” assembled at Providence to organize the
government.  When Thomas Dorr, the new “governor,” prepared to assert the authority of the insurgent
government by force, the legislature of the charter government responded by declaring martial law and the
charter governor appealed to President Tyler for military support.  No federal troops were sent, however.  When
Dorr and his men were defeated by the state militia in their attempt to take over the state arsenal, the insurgent
forces dispersed and the rival government collapsed. 

On instructions from the charter government to round up the insurgents, Borden and other state militiamen set out
to arrest Luther, a Dorr supporter.  In the process they broke into and searched his home, allegedly causing
substantial damage, whereupon Luther sued for trespass, contending that, under Article IV, section 4 of the U.S.
Constitution, which guaranteed to each state a republican form of government, the charter government had been
supplanted by the more representative insurgent regime and consequently was not the lawful government of the
state.  Borden and his men, argued Luther, could thus not defend their actions as agents of the state.  Borden
responded that the charter government was the lawful government and that his act was a legitimate search. 
Luther subsequently moved to Massachusetts so that this proceeding would involve a diversity of state citizenship
between the parties and could be litigated in the federal courts.  As a postscript, we might note that the Dorr
Rebellion was not entirely in vain for in 1843 the charter government proclaimed the adoption of a new state
constitution which contained many reforms.

Mr. Chief Justice TANEY delivered the  opinion of
the court.

* * *
[T]he Constitution of the United States, as far as it
has provided for an emergency of this kind, and
authorized the general government to interfere in the
domestic concerns of a State, has treated the subject
as political in its nature, and placed the power in the
hands of that department.

The fourth section of the fourth article of the
Constitution of the United States provides that the
United States shall guarantee to every State in the
Union a republican form of government, and shall
protect each of them against invasion; and on the
application of the legislature or of the executive
(when the legislature cannot be convened) against
domestic violence.

Under this article of the Constitution it rests with
Congress to decide what government is the
established one in a State.  For as the United States
guarantee to each State a republican government,
Congress must necessarily decide what government
is established in the State before it can determine
whether it is republican or not.  And when the
senators and representatives of a State are admitted
into the councils of the Union, the authority of the
government under which they are appointed, as well
as its republican character, is recognized by the
proper constitutional authority.  And its decision is
binding on every other department of the
government, and could not be questioned in a judicial
tribunal.  It is true that the contest in this case did not
last long enough to bring the matter to this issue; and
as no senators or representatives were elected under
the authority of the government of which Mr. Dorr



was the head, Congress was not called upon to
decide the controversy.  Yet the right to decide is
placed there, and not in the courts.

So, too, as related to the clause in the
above-mentioned article of the Constitution,
providing for cases of domestic violence.  It rested
with Congress, too, to determine upon the means
proper to be adopted to fulfil this guarantee.  They
might, if they had deemed it most advisable to do so,
have placed it in the power of a court to decide when
the contingency had happened which required the
federal government to interfere.  But Congress
thought otherwise, and no doubt wisely; and by the
act of February 28, 1798, provided, that, “in case of an
insurrection in any State against the government
thereof, it shall be lawful for the President of the
United States, on application of the legislature of
such State or of the executive (when the legislature
cannot be convened), to call forth such number of the
militia of any other State or States, as may be applied
for, as he may judge sufficient to suppress such
insurrection.”

By this act, the power of deciding whether the
exigency had arisen upon which the government of
the United States is bound to interfere, is given to the
President.  He is to act upon the application of the
legislature or of the executive, and consequently he
must determine what body of men constitute the
legislature, and who is the governor, before he can
act.  The fact that both parties claim the right to the
government cannot alter the case, for both cannot be
entitled to it.  If there is an armed conflict, like the one
of which we are speaking, it is a case of domestic
violence, and one of the parties must be in
insurrection against the lawful government.  And the
President must, of necessity, decide which is the
government, and which party is unlawfully arrayed
against it, before he can perform the duty imposed
upon him by the act of Congress.  

After the President has acted and called out the
militia, is a Circuit Court of the United States
authorized to inquire whether his decision was right? 
Could the court, while the parties were actually
contending in arms for the possession of the
government, call witnesses before it and inquire
which party represented a majority of the people?  If
it could, then it would become the duty of the court
(provided it came to the conclusion that the President
had decided incorrectly) to discharge those who were
arrested or detained by the troops in the service of

the United States or the government which the
President was endeavoring to maintain.  If the judicial
power extends so far, the guarantee contained in the
Constitution of the United States is a guarantee of
anarchy, and not of order.  Yet if this right does not
reside in the courts when the conflict is raging, if the
judicial power is at that time bound to follow the
decision of the political, it must be equally bound
when the contest is over.  It cannot, when peace is
restored, punish as offences and crimes the acts
which it before recognized, and was bound to
recognize, as lawful.
 
It is true that in this case the militia were not called
out by the President.  But upon the application of the
governor under the charter government, the President
recognized him as the executive power of the State,
and took measures to call out the militia to support
his authority if it should be found necessary for the
general government to interfere; and it is admitted in
the argument, that it was the knowledge of this
decision that put an end to the armed opposition to
the charter government, and prevented any further
effort to establish by force the proposed constitution. 
The interference of the President, therefore, by
announcing his determination, was as effectual as if
the militia had been assembled under his orders.  And
it should be equally authoritative.  For certainly no
court of the United States, with a knowledge of this
decision, would have been justified in recognizing the
opposing party as the lawful government; or in
treating as wrongdoers or insurgents the officers of
the government which the President had recognized,
and was prepared to support by an armed force.  In
the case of foreign nations, the government
acknowledged by the President is always recognized
in the courts of justice.  And this principle has been
applied by the act of Congress to the sovereign
States of the Union.

It is said that this power in the President is dangerous
to liberty, and may be abused.  All power may be
abused if placed in unworthy hands.  But it would be
difficult, we think, to point out any other hands in
which this power would be more safe, and at the same
time equally effectual.  When citizens of the same
State are in arms against each other, and the
constituted authorities unable to execute the laws,
the interposition of the United States must be prompt,
or it is of little value.  The ordinary course of
proceedings in courts of justice would be utterly unfit
for the crisis.  And the elevated office of the
President, chosen as he is by the people of the



United States, and the high responsibility he could
not fail to feel when acting in a case of so much
moment, appear to furnish as strong safeguards
against a wilful abuse of power as human prudence
and foresight could well provide.  At all events, it is
conferred upon him by the Constitution and laws of
the United States, and must therefore be respected
and enforced in its judicial tribunals.

* * *
The remaining question is whether the defendants,
acting under military orders issued under the
authority of the government, were justified in
breaking and entering the plaintiff's house.  In
relation to the act of the legislature declaring martial
law, it is not necessary in the case before us to
inquire to what extent, nor under what circumstances,
that power may be exercised by a State. 
Unquestionably a military government, established as
the permanent government of the State, would not be
a republican government, and it would be the duty of
Congress to overthrow it.  But the law of Rhode
Island evidently contemplated no such government. 
It was intended merely for the crisis, and to meet the
peril in which the existing government was placed by
the armed resistance to its authority.  It was so
understood and construed by the State authorities. 
And, unquestionably, a State may use its military
power to put down an armed insurrection, too strong
to be controlled by the civil authority.  The power is
essential to the existence of every government,
essential to the preservation of order and free
institutions, and is as necessary to the States of this
Union as to any other government.  The State itself
must determine what degree of force the crisis
demands.  And if the government of Rhode Island
deemed the armed opposition so formidable, and so
ramified throughout the State, as to require the use of
its military force and the declaration of martial law, we
see no ground upon which this court can question its
authority.  It was a state of war; and the established
government resorted to the rights and usages of war
to maintain itself, and to overcome the unlawful
opposition.  And in that state of things the officers
engaged in its military service might lawfully arrest
any one, who, from the information before them, they
had reasonable grounds to believe was engaged in
the insurrection; and might order a house to be
forcibly entered and searched, when there were
reasonable grounds for supposing he might be there
concealed.  Without the power to do this, martial law
and the military array of the government would be
mere parade, and rather encourage attack than repel it. 
No more force, however, can be used than is

necessary to accomplish the object.  And if the power
is exercised for the purposes of oppression, or any
injury wilfully done to person or property, the party
by whom, or by whose order, it is committed would
undoubtedly be answerable.

* * *
Upon the whole, we see no reason for disturbing the
judgment of the Circuit Court.  The admission of
evidence to prove that the charter government was
the established government of the State was an
irregularity, but is not material to the judgment.  A
Circuit Court of the United States sitting in Rhode
Island is presumed to know the constitution and law
of the State.  And in order to make up its opinion
upon that subject, it seeks information from any
authentic and available source, without waiting for
the formal introduction of testimony to prove it, and
without confining itself to the process which the
parties may offer.  But this error of the Circuit Court
does not affect the result.  For whether this evidence
was or was not received, the Circuit Court, for the
reasons herein before stated, was bound to recognize
that Government as the paramount and established
authority of the State. 

Much of the argument on the part of the plaintiff
turned upon political rights and political questions,
upon which the court has been urged to express an
opinion.  We decline doing so.  The high power has
been conferred on this court of passing judgment
upon the acts of the State sovereignties, and of the
legislative and executive branches of the federal
government, and of determining whether they are
beyond the limits of power marked out for them
respectively by the Constitution of the United States. 
This tribunal, therefore, should be the last to
overstep the boundaries which limit its own
jurisdiction.  And while it should always be ready to
meet any question confided to it by the Constitution,
it is equally its duty not to pass beyond its
appropriate sphere of action, and to take care not to
involve itself in discussions which properly belong to
other forums.  No one, we believe, has ever doubted
the proposition, that, according to the institutions of
this country, the sovereignty in every State resides in
the people of the State, and that they may alter and
change their form of government at their own
pleasure.  But whether they have changed it or not by
abolishing an old government, and establishing a
new one in its place, is a question to be settled by the
political power.  And when that power has decided,
the courts are bound to take notice of its decision,
and to follow it.



The judgment of the Circuit Court must therefore be
affirmed.

[Justice WOODBURY dissented.]


