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Abstract

In 2006, the Supreme Court ruled that the Oregon Death with Dignity Act (DWDA) was
not in violation of federal law, specifically the federal Controlled Substances Act (CSA). If the
Supreme Court hears a case similar to Gonzales v Oregon in the future, the Court’s decision
should remain consistent with the ruling handed down in Gonzales v Oregon. The DWDA is not

in violation CSA for two reasons.
Second, even if

Congress had intended to prohibit physician-assisted suicide in the CSA, that is beyond the scope
of Congress’” powers. Consequently, the DWDA is not in violation of federal law and can
remain in place.



When Oregon citizens approved Ballot Measure 16, the Oregon Death with Dignity Act
(ODWDA) in 1994, the state and federal governments developed vastly differing views about
physician-assisted suicide (Fallek 2000, p.1741). Oregon’s Death with Dignity Act permits
physician-assisted suicide under specific circumstances, namely when a patient is suffering from
a terminal illness and has less than six months to live (Department of Human Services 1994,
p.2). Opponents of the DWDA have fought hard to prove that the DWDA conflicts with
Schedule 11 of the Federal Controlled Substances Act (CSA). In 2001, newly appointed Attorney
General John Ashcroft issued a directive, without any warning to the Oregon Department of
Justice, stating that any physician prescribing medication in accordance with the DWDA was in
violation of Schedule Il of the CSA and would lose his/her license to prescribe medication
(Ludwig 2006, p.333). Ashcroft went on to state in his Interpretive Rule that physician-assisted
suicide was not a “legitimate medial purpose” (United States FDA 2004). The CSA mandates
that controlled substances will only be prescribed for a “legitimate medical purpose” and in the
best interest of the public (United States FDA 2004). Consequently, Ashcroft stated that any
physician using prescription medication with the intent to assist in a suicide was “subject to
prosecution by the Drug Enforcement Agency (DEA)” (Hughes 2006, p.209). After the state of
Oregon learned of the Ashcroft directive, the state filed a lawsuit “seeking declaratory and
injunctive relief” (United States Court of Appeals 2004). In Oregon v Ashcroft, presiding
District Court Judge Robert Jones issued his ruling on April 17, 2002 (United States Court of
Appeals 2004). Judge Jones entered a permanent injunction against “enforcing, applying, or
otherwise giving any legal effect to the directive issued by Attorney General John Ashcroft”
(United States Court of Appeals 2004). After the United States Court of Appeals for the Ninth
Circuit upheld the original decision in Oregon v Ashcroft, the Supreme Court heard Gonzales v
Oregon after a Petition for Writ of Certiorari (Supreme Court of the United States: Gonzales v
Oregon 2006). On January 17, 2006, the Supreme Court ruled to uphold the decision of Oregon
v Ashcroft (Supreme Court of the United States: Gonzales v Oregon 2006).

Changing leadership in the Supreme Court may bring up the possibility of further claims
on behalf of the federal government that the DWDA is in violation of the CSA. Samuel A Alito,
Jr. became an Associate Justice of the United States Supreme Court on January 31, 2006. He
replaced Sandra Day O’Connor. As of today, all attempts to amend the CSA have not made it
out of Congress. There is, however, nothing prohibiting Congress from further attempting to
amend the CSA. If legislation comes before the Supreme Court, the Court should maintain the
previous decision handed down by the Court. The Supreme Court should not find the DWDA in
violation of the CSA for two reasons. First, when Congress passed the CSA, Schedule Il was not
meant to address physician-assisted suicide. Second, even if Congress did intend to prohibit
physician-assisted suicide in Schedule Il of the CSA, that is beyond the scope of Congress’s
pOWers.

The Controlled Substances Act was passed by Congress in 1970 (Kapios 2003, p.227).
The Act was largely intended to reduce drug abuse and trafficking through federal regulation.
The CSA categorizes substances into five schedules which have federally limited manufacturing,
distribution, possession, and usage (Kapios 2003, p.227). The CSA mandates that “the Attorney
General shall register an applicant to distribute a controlled substance in Schedule I or Il unless
he determines that the issuance of such registration is inconsistent with the public interest”
(United States FDA 2004). The Act further states that to determine public interest, the Attorney



General must, among other factors, comply with applicable state and local law and ensure that
the controlled substance will be used for a legitimate medical purpose (United States FDA 2004).
The CSA does not, however, further define “legitimate medical purpose” (United States FDA
2004).

The state of Oregon and the federal government came into conflict over interpretation of
the language used in the CSA. Although two attempts to amend the CSA to specifically address
physician-assisted suicide have been made, neither attempt was successful. The original CSA
does not make any specifications as to the legality of controlled substances used for physician-
assisted suicide. Itis clear from its origins and content that the CSA was largely intended to
address drug issues in the United States. In Oregon v Ashcroft, Judge Jones determined that the
primary concern of Congress when enacting the CSA was to “address the illegal drug epidemic
on the national level” (United States Court of Appeals, 2004). Judge Jones further concluded
that “the CSA’s legislative history does not provide evidence of congressional intent to restrict
the use of prescriptions for controlled substances to assist patient suicide” (Kapios 2003, p.234).

Looking at the language of the CSA further, it becomes clear that Attorney General
Ashcroft may have used the language which would support his position while disregarding the
language which would not benefit him. The CSA gives the Attorney General the power to issue
registrations to prescribe medication as well as revoke registrations. If the Attorney General
determines that the registration is being used to prescribe medication in a way that is inconsistent
with the public interest, the registration may be revoked. The CSA requires that the Attorney
General consider five factors in determining if an act is “against the public interest” (United
States FDA 2004). The Attorney General must consider: (1) “maintenance of effective control
against diversion of particular controlled substances into other than legitimate medical, scientific,
and industrial channels”; (2) “compliance with applicable State and local law”; (3) “prior
conviction record of applicant”; (4) past experience in the distribution of controlled substances”;
and (5) such other factors as may be relevant to and consistent with the public health and safety”
(United States FDA 2004). The Ashcroft directive focuses clearly on the fifth factor (Hughes
2006, p.214). It seems to trivialize the fact that in the passage of the CSA, Congress made
provisions for “applicable State and local law.” At the time the Ashcroft Directive was issued,
physician-assisted suicide, in limited circumstances, was legal in Oregon. It was clearly not
Congress’s intent in the CSA to give the Attorney General power to prohibit prescription of
controlled substances for the use of physician-assisted suicide in a state prohibiting it (Ludwig
2006, p.1143).

Similarly, the CSA does not define “legitimate medial purpose.” In the state of Oregon,
though, legislation has been passed legalizing physician-assisted suicide in limited
circumstances. As a result, physician-assisted suicide is considered a legitimate medical practice
in Oregon. In keeping with state law and a lack of federal law, physicians in Oregon are
permitted to prescribe medication in keeping with the DWDA without fear of prosecution.
Should the Supreme Court see a case similar to Gonzales v Oregon in the future, it would be
imperative to consider the original intentions of Congress when ruling a second time.

A second factor the Supreme Court would need to consider if a similar case would arise
is that even if Congress did intend to prohibit physician-assisted suicide in Schedule Il of the
CSA, that is beyond the scope of Congress’s powers.

The CSA was originally enacted through Congress’s power given in the Commerce
Clause (Supreme Court of the United States: Linder v United States 2007). The Clause, found in
Article 1, Section 8 of the Constitution, states that: “Congress shall have the power to regulate



Commerce with foreign Nations, and among the several States, and with the Indian Tribes.”
Although Congress was given a broad range of powers through the Commerce Clause, the
Supreme Court decision in Linder v. United States in 1925 set a precedent for interference by the
federal government in states” medical practices. The Supreme Court ruled that regulation of
state medical practices “is beyond the power of the federal government” (Supreme Court of the
United States: Linder v United States 2007). Historically, states have controlled the regulation of
medical practices.

United States v Lopez and Morrison v United States set a precedent for how far the power
of Congress extends in the Commerce Clause. Under Morrison v United States, Congress may
regulate “activities that substantially affect interstate commerce (Supreme Court of the United
States: Morrison v United States 2007). Lopez and Morrison together have defined the four
ways in which an activity can be found to substantially affect interstate commerce: “(1) the
regulated activity is economic in nature; (2) Congress included a jurisdictional element...; (3)
Congress made findings regarding the regulated activity’s effect upon interstate commerce; and
(4) Congress is not attempting to regulate in an area in which “states historically have been
sovereign” (Supreme Court of the United States: Morrison v United States 2007). Although it is
unreasonable to expect that the Commerce Clause effectively prevents Congress from having any
power to interfere in state medical practices, it does restrict Congress’s power substantially.
Although the prescription of controlled substances may involve interstate commerce, the DWDA
does not (Hendricks 2001, p.712). Only residents of Oregon may participate in physician-
assisted suicide (Hendricks 2001, p.712). Consequently, the involvement of Congress in the
DWDA is prohibited, to some extent through the Commerce Clause. Vacco v Quill and
Washington v Glucksberg set a further precedent for federal interference in regulation of
physician-assisted suicide. Although the Supreme Court did not state that regulation is
specifically within states’ power, the Court did note that the majority of states implemented
individual regulations regarding physician-assisted suicide (Hendricks 2001, p.694).

The legality of physician-assisted suicide in the United States has been a topic of much
debate. Powerful leaders within the federal government have attempted to prove that the DWDA
is in violation of federal law and consequently invalid. Thus far, however, they have been
unsuccessful. If, in the future, the Supreme Court hears a case similar to Gonzales v Oregon, the
decision handed down should remain consistent with the ruling in Gonzales v Oregon. The
DWDA does not conflict with the CSA for two significant reasons. First, when Congress passed
the CSA, Schedule Il was not intended to prohibit physician-assisted suicide. Second, regulating
physician-assisted suicide physician-assisted suicide through the CSA is beyond the scope of
Congress’s power. It is unlikely that the near future will bring an end to conflict over physician-
assisted suicide in the United States. The Supreme Court should support consistent rulings
maintaining that the DWDA is not in violation of federal law.
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